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The instant appeal filed by the assessee is deeagainst
the order dated 30.04.2021 passed by the Additiohaloint /
Deputy / Assistant Commissioner of Income Tax, Natl e-
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Assessment Centre, Delhi under Section 143(3) negtd Section

144C(13) read with Section 144B of the Income Tagt,A1961
(hereinafter referred as to ‘the Act’) for Assessmh&ear 2016-17.

2. The maintainability of the very proceeding is dem

challenge before us to this effect that the Trandfeicing Officer

/ Dispute Resolution Panel (‘DRP’) has erred in eading the
jurisdiction by passing the transfer pricing ordender Section
92CA(3) of the Act beyond the mandatory prescriliede limit as

per Section 92CA(3A) r.w.s. 153(4) of the Act, teby making the
transfer pricing order barred by limitation and & in law. In

short, the order passed by the Ld. TPO under Sac®dCA(3) of

the Act is barred by limitation and thus bad in lawithout

jurisdiction and therefore, liable to be quashed.n€equently, the
entire transfer pricing adjustment proposed by tlearned TPO in
individual transaction becomes non-est and to bastped. Further
that, as TPO’s order is non-est in the eyes of lawen the

assessee could no longer be treated as eligiblesase and the
draft assessment order also could not have beeseglaand finally
the Assessment Officer as not provided with theeexited period
of limitation for passing assessment order undest®@ 153 of the
Act the assessment order dated 30.09.2021 is beymedcribed
period of limitation under Section 153 of the Aatdathus liable to
be quashed.

3. The brief facts leading to the case is this the¢ assessee,

one of the leading pharmaceutical companies in dndingaged in
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manufacturing pharmaceutical products, such asdioaascular,
gastrointestinal, pain management, biological, danfective,
diagnostics, female healthcare, respiratory andepttherapeutic
drugs filed its return of income on 30.11.2016 dealg income at
Rs.9,41,44,39,440/-. The return was duly processeder Section
143(1) of the Act. Upon selection for scrutiny werdCASS, as
there was international transaction as well as #pst domestic
transactions covered under Section 92B and 92BAtld Act
respectively, the case was referred to the TPO, athabad by and
under letter dated 13.02.2018 for determinationAsfn’s Length
Price in terms of the CBDT Instruction No. 03/201dated
10.03.2016 upon getting due approval from the Cotapt
Authority by the then AO. Notice thereafter on"22July, 2017
under Section 143(2) of the Act, was issued andvs@rupon the

assessee.

4. Specific questionnaires were also issued frometto-time
and duly served upon the assessee alongwith natncker Section
142(1) of the Act, the details whereupon were dtiled by the
assessee through electronic media on e-proceedihlge assessee
had shown total turnover of Rs.65,54,16,69,939/, which, net
profit before tax has been declared at Rs.24,324%94/-. The
assessee has shown income from house propertytadagain and
other sources. During the course of assessmemndteguaing, it was
noticed that the assessee had entered into intemalttransaction
as well specified domestic transaction. Furthertthawas noticed
that transfer pricing adjustment of Rs.39,94,66,/338 assessee’s
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own case was made in A.Y.2013-14 and the said ddjest was
made above Rs.10 Crores, the appeal whereof waslipgn In
that view of the matter, a reference under Sec8@cA of the Act
was made to the TPO upon prior approval of Pr.CITAhmedabad
for determination of Arm’s Length Price of intermnamal
transaction and of specified transactions in tightiof Clause (b)
of para 3.3 of the CBDT Instruction No. 3/2016.

5. Thereafter, the AddI.CIT, TPO, Ahmedabad by amdier the
order dated 01.11.2019 issued under Section 92 A(3the Act
passed the order; worked out upward adjustment
Rs.89,20,39,641/- including the following adjustmhewhich was
duly served upon the assessee.

Corporate Guarantee adjustment Rs.17,29,73,532/-,
Interest on Convertible loans Rs.8,78,43,328/-
Reimbursement of expenses Rs.10,63,95,565/-
International transactions of sale withtRs.49,62,01,570/-
Zydus US,

Benchmarking of margins Rs. 60,08,488/-
purchase of fixed asss Rs.7,64,781
Segmental profitability of AE Rs.1,67,22,377/-
Sale of shares of ZAHL Rs.51, 30,000/-

6. The same was added to the total income of thsessee.

7. The draft order under Section 144C of the Actswessed in
this case by the ACIT, Circle-1(1)(2) on 12.12.201%he Ld. AO
proposed the following addition:

of
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A. Income from House Property

[as per Return of Income] Rs. 10,34,525/-

B. Business Income

[as per Return of income] Rs. 14,8 B/ 39/-

Add: Additions / disallowances as discussed above

1. Transfer pricing Rs. 89,20,39,641

(as per Para No. 3.1)

2. Product Registration Expenses (-) Rs. 20,08,34,851

depreciation on the above
(as per Para No. 4.7)

3. Trade Mark Registration fee & Rs. 14,14,36,698

Patent Fee
(as per Para No. 5.6)

4. Research & Development Rs. 109,74,61,000

(as per Para No. 6.7)

5. Disallowance u/s. 14A Rs. 8,05,91,640 Rs. 2,462830/-

of the Act
(as per Para No. 8.5)

Assessed Business Income Rs.17,22,48,14,269/-

C. Capital Gain —

[as per Return of income] Rs. 11,37,32,825/-
D. Income from other sources
[as per Return of income] Rs. 80,07,21,966/-
Assessed Income Rs.18,14,03,03,585/-

Brought forward losses of Rs. 2,41,44,65,028, RsIL N
for A.Y. 2013-14 Adjusted fully by the Dept.
while passing order for A.Y. 2015-16

Gross Total Income Rs.18,14,03,03,585/-
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Chapter VI-A Rs. 2,39,90,500/-
Total Income Rs.18,11,63,13,085 /-
Rounded off Rs. 18,11,63,13,090/-
U/s. 288A

MAT Calculation u/s. 115JB:

Book profit as per Return of Income Rs.  2003,6582
Add: | Disallowance u/s 14A —as discussedRs. 8,07,84,146

above

Book Profit u/s. 115JB Rs.| 2011,70,46,681

Tax @ 18.5% Rs. 372,16,53,636

8. The assessee filed its objection before the HEn'DRP-2,
Mumbai against the said draft order issued undecti®a 144C of
the Act dated 12.12.2019. The Hon’ble Dispute Redon Panel-
2, Mumbai passed order under Section 144C(5) of Alcé dated
19.03.2021 issuing certain directions to the Ld. A® very many
issues. Subject to the same, the total incomehef dssessee has

been computed as follows:

19. Subject to the above discussion, the totalnmecof the assessee

is computed as under:-
A. Income from House Property

[as per Return of Income] Rs. 10,34,525/-
B. Business Income

[as per Return of income] Rs.14,81,24,50,439/-

Add: Additions / disallowances as discussed above
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1. Transfer pricing adjustment on account Rs. 10(293%5/-

of corporate guarantee
(as per Para No. 11)

2. TP adjustments on account of interest Rs.,83/828/-

convertible loans
(as per Para No. 12)

3. TP adjustments on account of reimbursement  F&3Mdb,565/-

of expenses
(as per Para No. 13)

4. TP adjustments on account of international Rs.206570/-
transactions of sale with Zydus USA
( as per para no. 14)

5. TP adjustments on account of benchmarking ofRs. 60,08,488/-
marging as per Para No. 15)

6. TP adjustments on account of purchase of S. 74,781/

fixed assets
(as per Para no. 16)

7. TP adjustments on account of segmental Rs. 1,67,22,377/

profitability of AE
( as per para no. 17)

8. TP adjustments on account of sale of Rs. 51,30,000/-
shares of ZAHI(as per para no. 18)
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9. Product Registration Expenses (-) Rs. 20,08,34,851
depreciation on the above
(as per Para No.7)

10. Trade Mark Registration fee & Rs. 14,14,36,698
Patent Fe@as per Para No. 8)

11. Research & Development Rs. 109, 7a(®1,
(as per Paxm. 9)

12.Disallowance u/s. 14A of the Act Rs.8,05,91,643/234,23,50,734/-
(as per Para No. 10)

Assessed Business Income Rs. 17,15,48 (8I-1

C. Capital Gain —
[as per Return of income] Rs. 11,37,32,825/-

D. Income from other sources

[as per Return of income] Rs. 80,07,21,966/-
Assessed Income Rs. 18,07,02,90,489/-
Brought forward losses of Rs. 2,41,44,65,028/- Rs. Nil

for A.Y. 2013-14 Adjusted fully by the Dept.

while passing order for A.Y. 2015-16
Gross Total Income Rs. 18,07,02,90,489/-
Chapter VI-A Rs. 2,39,90,500/-
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Total Income Rs. 18,04,62,99,989 /-
Rounded off Rs. 18,04,62,99,990 /-
U/s. 288A

MAT Calculation u/s. 115JB:

Book profit as per Rs. 2003,62,62,535
Return of Income
Add: | Disallowance u/s 14A +Rs. 8,07,84,146

as discussed
Book Profit u/s. 115JB | Rs. 2011,70,46,68]
Tax @ 18.5% Rs. 372,16,53,636

9. Ultimately, the assessment order was passedraetéeng the
total income of the assessee at Rs.18,04,62,99;990der Section
143C(B) r.w.s. 144C(5) of the Act under the nornpabvision of
the IT Act and book profit at Rs.20,11,70,46,681lRder Section
115JB of the Act. Interest is charged under Seti284B, 234C &
234D of the Act as applicable after giving credat ftaxes paid by
the assessee. Relevant to mention that beforeDiR®, Panel-2,
Mumbai, the assessee on 12.02.2021 by way of aamaii ground
challenged the validity of the TPO’s order beingriza by
limitation. The case of the assessee before the’'lHerDRP is this
that the TPO’s order datedf'INovember, 2019 is beyond the time
l[imit prescribed under Section 92CA(3A) r.w.s. 183(f the Act.
In this particular case, the time Ilimit for complet of
assessment, as reference is made to the TPO is dth® in

addition to the time limit prescribed under Sectitf3(4) of the
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Act i.e. on 31.12.2019 and the time limit for pasgithe TP order
is before 60 days prior to the date for completimhassessment
order i.e. on 3% October, 2019. The transfer pricing order has
been claimed to be invalid as the same was passed1%
November 2019 after the prescribed date off ®ttober, 2019.

10. At the time of hearing of the instant appedle t.d. Counsel
appearing for the assessee submitted before us tthatissue is
squarely covered in the case of the assessee im#teer of Zydus
Wellness Products Limited vs. DCIT, Mumbai, in ITA
N0.1488/Mum/2021 for A.Y. 2016-17 by the Mumbai Bdn We
further relied upon many other judgments passed thg Co-
ordinate Bench and the jurisdictional High Courbtdn the other
hand the Learned DR though vehemently argued inpeupof the
order passed by the authorities below, has not balele to rely
upon any judgment in support of the case of the dene claiming
the TPO’s order is valid.

11. We have heard the rival submissions made byrdspected
parties and also perused the relevant materialslalvi@ on record

including the order passed by the authorities below

12. The transfer pricing order dated' November, 2019 passed
by the TPO is beyond the time limit prescribed und®ection
92CA(3A) r.w.s. 153(4) of the Act i.e. 310ctober, 2019 in view
of the following facts as tabulated hereunder :
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Event Particulars Date

End of the Assessment 31 March 2017

Year for AY 2016-17

Time limit for| 21 months from end of the AY31 Decembe

completion of - Section 153(1) of the Act | 2018

assessment where no

reference is made to |a

TPC

Time limit for| 12 months in addition to the | 31  Decembe

completion of time limit prescribed under | 2019

assessment in cas&ection 153(1) - Section

reference is made 1t0153(4) of the Act

TPC

Time limit for issuance Any time before 60 days prioB1 October

of TP order unde to the due date for completior2019

Sect/o 92CA(3A) of theof assessment under Section

Act 153 of the Act — Sectign

92CA(3A) of the A
Impugned order barredLearned TPO cannot issue an¥ November
by limitation order after 31.10.2019 2019
13. The case of the assessee submitted before BRfa@ated by
the Learned AR, crux whereof is as follows:

10.1.9 “The Assessee wishes to submit that there several
provisions in the Act wherein the words ‘on or befdhave
been employed (For example Section 211, Section 82&ion
92D, Section 43CA). Had the intent of the legiskatbeen to
include the sixtieth day while computing the period
limitation, it would have expressly mentioned 'erbefore’. In
the absence of any such specific words it mayh##apposite
to read the term 'before' in Section 92CA(3A) &f Att as 'on
or before'. Therefore, the 60th day, counting baukls from
30 December 2019, i.e., 30 days in the month oeDéer and
30 days in the month of November falls on 01 Noeer2019.
Therefore, the order can be passed only beforeNatvember
2019 (60 days), and therefore, in the present daseuld have
only been made on or before 31 October 2019.

10.1.10 It is submitted that the limitation perigmescribed under

Section 92CA(A) of the Act is mandatory and theegfthe
learned TPO cannot breach the statutory period gribgd
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10.1.11.

10.1.12.

10.1.13.

10.1.14.

10.1.15.

under the provisions of the Act and pass an ordsohd the
time limit prescribed under the Act. Although therav'may"

has been used by the Legislature under Section B2 Af the
Act, it should be construed as "shall", as the et TPO
would otherwise be allowed more time to pass theter, by

implication and this would violate the provisionsSection 153
read with Section 92CA(3) of the Act, which prdsesithe time
limit for completing assessment by the learned AO.

The provisions of Section 92CA(3A) and @bshe Act are
absolute. They impose a fetter upon the incomextsixorities
to make an assessment after the expiry of thetstgttime
period provided under the Act. This is a statutergbargo. In
other words, the power to make TP assessment lagses
expiry of the period mentioned in the sub-sectiBA)(of
Section 92CA of the Act. Therefore, the TP ordeued after
the expiry of the aforesaid period is invalid antfareseeable
in the eye of law. This principle has been upheld the
Supreme Court in the case of Ahmedabad Manufacfuaird
Calico Printing Co Lid v SG Mehta [1963) 48 ITR 1(3LC).

Further, the Assessee would like to pitcegeliance on the
recent Hon'ble Madras High Court's judgment in cadewrit

petition filed by M/S. Pfizer Healthcare India Pitd

(WP/32699/2019).

In the given Writ Petition, the Petitionsad challenged the
order of the Transfer Pricing Order dated 1 Novemd@19 as
the same was passed beyond the period of limitatiqolated
under Section 92CA(3A) of the Act.

In the interim order dated 21 November®Madras HC had
ordered that Assessing Officer can carry out assess
proceedings without giving effect to such orderP @rders)
and until further orders from court.

Recently, the High Court has decidedhtater and passed the
final order. The High Court has observed that thenEfer
Pricing Order passed on 1 November is barred by the
limitation under Section 92CA(3A) of the Act, sitceas not
passed before 60 days prior to the date on whiehpiriod of
limitation referred to in Section 153 of the Actpegs.
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Accordingly, the High Court has quashed the TP Otuksed
on the above ground. The copy of final order isitada

10.1.16. We have attached the following for yotenence:
a. Case status as is reflected on the officiaberts website.
(CNR No. TCMAUT2030002019) as Exhibit 1.

b. Copy of interim order passed by the Hon'ble MadHigh
court dated 21 November 2019 as Exhibit 2.

10.1.17. Given the relief provided by the High Gpuhe Assessee
request your Honors to grant appropriate relief apiolige for
the objection raised by the Assessee.

10.1.18. In view of the above, since in the cas¢hefAssessee, the
learned TPO has passed the order on 01 Novembe®,201
therefore, the TP order was not passed before dén@g of 60
days prior to the date on which, the period of tation for
passing the assessment under Section 153 of thexpices.

Prayer

Based on the above, the Assessee humbly subntiteegh@rder
passed by the TPO under Section 92CA(3) of thaldted Ist
November 2019 is bad in law, without jurisdictidiarred by
limitation and void ab initio. Hence the same igble to be
quashed.”

14. After careful reading of the submissions, itpaprs that the
case made out by the assessee is this that in dodadhere to the
provision of Section 92CA(3A) of the Act, the TPOosder should
have been issued in time, before 60 days priorht® due date for
completion of assessment under Section 153 of tkée rd&ad with
Section 92CA(3A) of the Act i.e. 310ctober, 2019, whereas the
Ld. TPO issued the order after the said date, oy 15
November, 2019.
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15. In order to adjudicate the issue involved ie ttase in hand,

we need to understand the provisions of Section A3®@) of the

Act which reads as follows:

“Section 92CA(3A)of the Act provides the period of limitation foaking a
TP order and the same is extracted below for refeee

“(3A) Where a reference was made under sub-se¢fipbefore the 1

day of June, 2007 but the order under sub-sect®)rh&s not
been made by the Transfer Pricing Officer befoeedhid date,
or a reference under sub-section (1) is made oaftar the 1
day of June, 2007, an order under sub-section @) be made
at any time before sixty days prior to the datevamich the
period of limitation referred to in section 153, as the case
may be, in section 153B for making the order okassent or
reassessment or recomputation or fresh assessattie case
may be, expires."

Section 153(1)f the Act provides the period of limitation faynepletion of
the assessment proceedings under the Act. Thearglprovisions of Section
153(1) of the Act are extracted hereunder:

‘()

(2)
3)

(4)

No order of assessment shall be made undetiged43 or
section 144 at any time after the expiry of tweag months
from the end of the assessment year in which thame was
first assessable.

Notwithstanding anything contained in sub-ged (1), (2) and

(3), where a reference under sub-section (1) ofice®2CA is

made during the course of the proceeding for treessment or
reassessment, the period available for completicaiseessment
or reassessment, as the case maybe, under thedaisections
(1), (2) and (3) shall be extended by twelve months

Section 153 of the Actloes not permit passing any order after the expfry

33 months from the end of the assessment ye#&¥Y.2016-17 in the present
case. Therefore, the time limit for completing assgent in the present case
under Section 153(1) r.ws 153(4) of the Act expare81 December 2019,
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The time limit for issuing TP order under sub-satt{3A) of Section 92CA of
the Act falls any time before 60 days prior to dla¢e on which the time limit
under Section 153 of the Act expires, i.e. befobe days prior to 31
December 2019.

Based on the above, 60th day, working backwards 80 December 2019,
I.e. 30 days in the month of December and 30 dayse month of November
falls on 01 November 2019

In the light of the above, the time limit for issgiithe TP order falls at any
time before 01 November 2019 i.e., on or befor®8tbber 2019.”

16. It appears from the above that the Ilimitatioreripd
prescribed under the provision of Section 92CA(3¥X)the Act is
mandatory; the TPO has no authority to breach sstditutory
provision and to pass order beyond the prescribedet as
mentioned hereinabove. Further that the word ‘m#yugh have
been used by legislature under Section 92CA(3A)tlod Act, it
should be construed as ‘shall’ as the TPO wouldeothse to
allow more time to pass the transfer pricing ordgrimplication
and this would violate the provision of Section 16%.s. Section
92CA(3) of the Act prescribing the time limit forompletion of
assessment by the Learned AO. Therefore, the TdRerorssued
admittedly after the expiry of aforesaid period,uisforeseeable in

the eye of law.

17. The assessee on this particular issue reliednughe
judgment passed by the Hon’ble Madras High Courthe case of
M/s. Pfizer Healthcare India Pvt. Ltd. Vs JCIT & ©y wherein the
transfer pricing order dated ®INovember, 2019 was challenged

as the same was passed beyond the period of limrnadtipulated



ITA No.162/Ahd/2021 (Zydus Lifesciences Ltd. vs. DCIT)-A2016-17
-16 —

under Section 92CA(3A) of the Act. Finally, the mat was
decided with an observation that the transfer prgcorder passed
on 1%t November 2019 is barred by limitation under Sentio
92CA(3A) of the Act since the same was not passeibte 60 days
prior to the date of completion of assessment ordeder Section
153 of the Act read with Section 92CA(3A) of the tAcOn
07.09.2020, the Hon'ble Court was pleased to qutsh Transfer
Pricing Order with the following observation:

“30. Now, coming to the question of how the 60 geeyiod is to

be computed, the critical question would be whethlee period

of 60 days would be computed including the 31st Dac
excluding it. Section 153 states that no order ef@assment shall
be made at any time after the expirty of 21 monfitesn the end
of the assessment year in which the income wag fissemble.
The submission of the Revenue is to the effect thitation

expires only on 12 am of 01.01.2020. However, thuld mean
that an order of assessment can be passed at 12 am

01.01.2020, whereas, in my view, such an order wdad held to
be barred by limitation as proceedings for assessinghould be
completed before 11.59.59 of 31.12.2019. The perofd 21

months therefore, expires on 31.12.2019 that musand

excluded since Section 92CA(3A) states ‘before &9sdprior to

the date on which the period of limitation referréal Section 153
expires’. Excluding 31.12.2019, the period of 60ydawould

expire on 01.11.2019 and the transfer pricing orsldhus ought
to have been passed on 31.10.2019 or any date pthareto.

Incidentally, the Board, in the Central Action Plamso indicates
the date by which the Transfer Pricing orders apelte passed as
31.10.2019. The impugned orders are thus, held é¢obbrred by
limitation.”

18. Being aggrieved by and/or dissatisfied with tb&id order
dated 07.09.2020 passed by the Single Bench in VP3R699 of
2019 etc. along with assessee’s matters, appeale weeferred

before the Division Bench by the Revenue Departmemhich
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were ultimately dismissed on $1IMarch, 2020 with the following
observation upholding the order passed by the Ledrisingle

Bench:

“28. The word “date” in section 92CA(3A) would inchte
31.12.2019. But the preceding words “prior to” wall
indicate that for the purpose of calculating the @@ys,
31.12.2019 must be excluded. The usage of the word
“prior” is not without significance. It is not operio this
court to just consider the word “to” by ignhoring “por”.
The word “prior” in the present context, not onlyedotes
the flow of direction, but also actual date from iwih the
period of 60 days is to be calculated. It is sedtlaw that
while interpreting a statute, it is not for the cas to treat
any word(s) as redundant or superfluous and igndhe
same. In this connection, it is pertinent to notéet
judgment of the Apex Coult in Grasim Industries .Ltd
Collector of Customs, [(2002) 4 SCC 297 : 2002 SCC
Online SC 413], wherein, it was held as follows:

“10. No words or expressions used in any statute
can be said to be redundant or superfluous. In
matters of interpretation one should not concenérat
too much on one word and pay too little attentian t
other words. No provision in the statute and no dor
in any section can be construed in isolation. Every
provision and every word must be looked at genegrall
and in the context in which it is used. It is sditht
every statute is an edict of the legislature. The
elementary principle of interpreting any word while
considering a statute is to gather the mens or
sententia legis of the legislature. Where the words
are clear and there is no obscurity, and there i@ n
ambiguity and the intention of the legislature is
clearly conveyed, there is no scope for the cowrt t
take upon itself the task of amending or alternatin
(sic altering) the statutory provisions. Wherevdret
language is clear the intention of the legislatueeto

be gathered from the language used. While doing so,
what has been said in the statute as also what iats
been said has to be noted. The construction which
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29.

30.

requires for its support addition or substitutionf o
words or which results in rejection of words has to
be avoided. As stated by the Privy Council in
Crawford v. Spooner [(1846) 6 Moore PC 1 : 4 MIA
179] *“we cannot aid the legislature's defective
phrasing of an Act, we cannot add or mend and, by
construction make up deficiencies which are left
there”. In case of an ordinary word there should be
no attempt to substitute or paraphrase of general
application. Attention should be confined to what i
necessary for deciding the particular case. This
principle is too well settled and reference to awfe
decisions of this Court would suffice. (See : Gwali
Rayons Silk Mfg. (Wvg.) Co. Ltd. v. Custodian of
Vested Forests [1990 Supp SCC 785 : AIR 1990 SC
1747] , Union of India v. Deoki Nandan
Aggarwal [1992 Supp (1) SCC 323 : 1992 SCC (L&S)
248 : (1992) 19 ATC 219 : AIR 1992 SC 96] ,
Institute of Chartered Accountants of India v. Rzic
Waterhouse[(1997) 6 SCC 312] and Harbhajan Singh
v. Press Council of India [(2002) 3 SCC 722 : JT
(2002) 3 SC 21] .)”

The language employed is simple. 31.12.2019his last
date for the assessing officer to pass his orderdem
Section 153. The TPO has to pass his order befdral&ys
prior to the last date. The 60 days is to be cakted
excluding the last date because of the use of tledw
“prior to” and the TPO has to pass order before tie®th
day. In the present case, the word “before” usedfdre
“60 days” would indicate that an order has to be gsed
before 1/11/2019 i.e on or before 31.10.2019 ashtiyg
held by the Learned Judge.

Even considering for the purpose of alternate
interpretation, the scope of Section 9 of the Gater
Clauses Act, it is to be noted that an invertedcudation

of the period of limitation takes place here. Ifethast date

is taken to be the first date from which the periofl 60
days is to be calculated, reading down the provisiwith
the use of the word “from”, which denotes the siag
point or period of direction in general parlance,owld
mean that 60 days “from the last date”. Even going
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by Section 9 of the General Clauses Act, when tledw
“from” is used, then, that date is to be excludadplying
here that 31.12.2019 must be excluded. After exalgd
31.12.2019, if the period of 60 days is calculateélde 60th
day would fall on 01.11.2019 and the TPO must have
passed the order on or before 31.10.2019 as ordems to

be passed before the 60th day. Therefore, eithey wee
contention of the Revenue is a fallacy and has egslto
stand.

Mandatory or Directory

31.

32.

The next contention that has been raised bg Kdarned
senior standing counsel for the appellants is thla¢ usage
of the word “may” in Section 92CA (3A) indicatesaththe
time fixed is only directory, a guideline, not matdry and
is for the sake of internal proceedings.

Let us now examine the relevant proceduresatiafy to
Transfer Pricing. After an international transactiois
noticed subject to satisfaction of section 92B, ederence
is made to the TPO under sub-Section (1) of Section
92CA of the Act. The TPO after considering the dueats
submitted by the assessee is to pass an order uBéetion
92CA (3) of the Act. As per Section 92CA (3A), thder
has to be passed before the expiry of 60 days ptoothe
date on which the period of limitation under Secti@53
expires. As per 92CA(4), the assessing officer tmpass
an order in conformity with the order of the TPOftér
receipt of the order from the TPO determining ALte
assessing officer is to forward a draft assessmenmter to
the assessee, who has an option either to file his
acceptance of the variation of the assessment tg his
objection to any such variation with the DisputesRiition
Panel and also the Assessing Officer. Sub-Sectiéh (
of Section 144C of the Act provides that if any edijons
are raised by the assessee before the Dispute Ré&saol
Panel, the Panel is empowered to issue such dipacts it
thinks fit for the guidance of the Assessing Offiedter
considering various details WA No. 1120 of 2021 .getc
batch provided in Clauses (A) to (G) thereof. Sudxt$on
(13) of Section 144C of the Act provides that upenreipt
of directions issued under sub-section (5) of Sercti
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33.

34.

35.

36.

37.

144C of the Act, the Assessing Officer shall in foomity
with the directions complete the assessment proicasd It
goes without saying that if no objections are filbg the
Assessee either before the DRP or the assessingeoffo
the determination by the TPO, section 92CA(4) woctibdne
into operation. Therefore, it is very clear that an a
reference is made, it would have an impact on the
assessment unless a decision on merits is takerDBY
rejecting or varying the determination by the TPO.

It would only be apropos to note that as peowso to
Section 92CA (3A), if the time limit for the TPO gass an
order is less than 60 days, then the remaining pdrghall
be extended to 60 days. This implies that not oislythe
time frame mandatory, but also that the TPO hapass an
order within 60 days.

Further, the extension in the proviso referradove, also
automatically extends the period of assessmentQodéays
as per the second proviso to Section 153.

Also, but for the reference to the TPO, theetihmit for
completing the assessment would only be 21 montbs f
the end of the assessment year. It is only if s&erefce is
pending, the department gets another 12 months. eOnc
reference is made and after availing the benefit the
extended period to pass orders, the department o&ann
claim that the time limits are not mandatory. Hendée
contention raised in this regard is rejected.

As rightly pointed out by Mr.Ajay Vohra, leamheenior
counsel for the respondents in WA.No0s.1148 and
1149/2021, the word “may” has to be sometimes reasl
“shall” and vice versa depending upon the context i
which it is used, the consequences of the perfomeaar
failure on the overall scheme and object of the \psoons
would have to be considered while determining wleeth

is mandatory or directory.

At this juncture, it is noteworthy to mentionhet
commentary of Justice G.P.Singh on the interpretatiof
statutes, Principles of Statutory Interpretations{l1Edn.,
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38.

39.

Lexis Nexis 2015), which is quoted below for ready
reference:

“The intention of the legislature thus assimilatbgo
aspects: In one aspect it carries the concept of
“meaning” i.e. what the words mean and in another
aspect, it conveys the concept of “purpose and
object” or the “reason and spirit” pervading throuy
the statute. The process of construction, therefore
combines both literal and purposive approaches. In
other words the legislative intention i.e. the troe
legal meaning of an enactment is derived by
considering the meaning of the words used in the
enactment in the light of any discernible purpose o
object which comprehends the mischief and its
remedy to which the enactment is directed. This
formulation later received the approval of the
Supreme Court and was called the “cardinal
principle of construction”.

In case of assessments involving transferipgc fixing of

time limits at various stages sets forth that thiejext of

the provisions is to facilitate faster assessmemtoiving

such determination. In the present case, as rightéld by

the learned Judge in paragraphs 22 to 29 of the erd
dated 07.09.2020, the order of the TPO or the fedluo

pass an order before 60 days will have an impactthe

order to be passed by the Assessing Officer, forctwhan

outer time limit has been prescribed under Sectidd<iC

and 153 and is hence mandatory. What is also notb¢o
forgotten, considering the scheme of the Act, theei-

relatability and inter-dependency of the provisions

conclude the assessment, is the consequence okfteet

that follows, if an order is not passed in time. &dhan

order is passed in time, the procedures under 14

92CA(4) are to be followed. When the determinatismot

in time, it cannot be relied upon by the assessaffjcer

while concluding the assessment proceedings.

Upon consideration of the judgments and thkesge of the
Act, we are of the opinion that the word “may” used
therein has to be construed as “shall” and the timperiod
fixed therein has to be scrupulously followed. Twerd
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“may” is used there to imply that an order can bagsed
any day before 60 days and it is not that the ordeust be
made on the day before the 60th day. The impacthef
proviso to the sub-section clarifies the mandatoature of
the time schedule. The word “may” cannot be intesprd
to say that the legislature never wanted the authoro
pass an order within 60 days and it gave a discoati
Therefore, the learned Judge rightly held the orsler
impugned in the writ petitions as barred by limitat, as
the Board, in the Central Action Plan, has spedadifie
31.10.2019 as the date on which orders are to besga by
the TPO, reiterating the time limit to be mandatory

V. Conclusion.

40. Ergo, we find no reasons to interfere with thmder of the
Learned Judge, which is impugned herein and accogty,
dismiss these intra-court appeals, but without ®ost
Consequently, connected miscellaneous petitions are
closed.”

19. The assessee further relied upon the judgmessed in the
matter of M/s. Sensiple Software Solutions Privdtenited vs.

ACIT & Anr. in Writ Petition No. 6875 of 2021 andWMP

No.7424 of 2021 dated 27.02.2023 passed by the blenMadras
High Court where the very same issue of TransfeiciRg Order
was challenged by the assessee. The impugned arfd@PO was
guashed being barred by the limitation since thenesahas been
passed beyond the time period prescribed underi®e@2CA(3)

of the Act. The relevant portion whereof is aslbas:

“2. The Department contends that since the Trand?eicing Officer
namely, the second respondent herein has passedorter on
01.11.2019, the said order is within the periodimitation prescribed
under_Section 92 CA(3A) of the Income Tax Act. Hewehe same is
disputed by the petitioner, who would contend #iaty days period
expired on 31.10.2019 and therefore, the impugneteroof the
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Transfer Pricing Officer, the second respondenteirelis barred by
limitation.

The very same issue was raised in a batch dfpetitions, filed by
various other assessees and the said writ petitivese allowed
holding that the order of the Transfer Pricing O&r is barred by
limitation. Aggrieved by the same, the Departmerdfgred Writ

Appeals in W.A. N0s.1120 of 2021 etc. batch befbee Division

Bench of this Court. By common judgment dated 32022 in the
said Writ Appeals, after giving due consideratianthe very same
contentions that have been raised by the Departnrerthis writ

petition, the Division Bench, accepting the findingf the learned
Single Judge, confirmed the same by holding thetadkt date for the
Transfer Pricing Officer to pass the order was oh1®.2019 and
since the order was passed on 01.11.2019, thewsdet is barred by
limitation.

Learned Standing Counsels appearing for the aedpnts would not
dispute the judgment dated 31.03.2022, passedeirmfihrementioned
Writ Appeals by the Division Bench of this Couniyalving a similar
issue. They would however submit that as agairsDikision Bench
judgment dated 31.03.2022, Special Leave Petititenge been filed
with condone delay petitions. He would submit thatespect of some
of the condone delay petitions, the Hon'ble Supreboeirt has
ordered notice and in one of them, namely, S.LEvil} Diary
No0.32770 of 2022, condone delay petition was altbeved the delay
was condoned and notice has been issued to th@ndepts in the
said S.L.P.

Admittedly, no stay has been granted by the bi®rSupreme Court
and in one of the S.L.Ps, namely, S.L.P. (CivikrpiN0.32770 of
2022, delay has been condoned and in other S.bh&&e has been
issued to the respondents in the condone delatiopst Since the
Division Bench of this Court has already considetkd very same
issue, that has been raised in this writ petitidre benefit granted to
those petitioners must also enure to the benefihisfwrit petitioner
also. Accordingly, the impugned order dated 01.Q1®is hereby
guashed on the ground that the same is barredrbydiion and it has
been passed beyond the time limit fixed under 8e862CA(3A) of the
Income Tax Act. Consequently, connected W.M.Pdstalosed. No
costs.”
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20. We have further considered the judgment pasbgdthe
ITAT, Mumbai Benches in the case of M/s. Shell ladvarkets
Pvt. Ltd. vs. ACIT, wherein the similar issue craggp up, were
settled in favour of the assessee following thegment passed by
the Hon’ble Madras High Court in the case of Pfizeéealthcare
India Pvt. Ltd. (supra). The relevant observatiomameof is as
follows:

“22. Thus, following the principle of ratio laid @ by the Hon’ble
Madras High Court, the time limit for passing tlie TPO order in the
case of the assessee was 29/01/2015 as noted aluefe is not in
dispute. Since the Id. TPO order has been pass&ddr®/2015 which
is clearly barred by limitation by one day by vitwf time limit
provided u/s.92CA (3) and consequently, the saraddbe treated as
bad in law and the same is hereby quashed. Thusydh a situation,
if there is no TPO order, consequently the enthangfer pricing
adjustment proposed by the Id. TPO in internatiot@nsaction
becomes non-est and to be quashed and being blayrkahitation.”

21. Once the TPO’s order is held to be nullity beibarred by
limitation the draft assessment order was also tbtm be invalid,
having no legs to stand upon, in the absence oifdv&PO’s order.
Ultimately, the final assessment order was also sipea since
barred by limitation as further held by the ITAT Mumbai
Benches in the above matter with the following otysgions :

“23. The other issue is that once the Id. TPO’sewri$ held to be nullity of
cost on the ground of being barred by limitatiohent the draft
assessment order could not have been passed iceaieeof assessee
because assessee would no longer be treated aslelagsessee. This
issue has been dealt in detail by the Co- ordifggach in the case of
Atos India Pvt. Ltd., Relevant portion of whichdsas under:-
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“30. Now another issue which crops up, is, whetlwgrce the TPO
order is held to be nullity or quashed on the grdwaf being barred by
limitation, then could AO have passed the drafteorleating it to be
as ‘eligible assessee’. Section 144C was broughthenstatute as
special scheme of assessment and to provide atieenalispute
resolution scheme to certain categories of ,eligibassessée

Section 144C provides that the AO has to pass fandard a draft
assessment order in the case of eligible asge# he proposes to
make any variation which is prejudicial to the ir@st of such
assessee, Sub-section 15 has defined ,eligible sasse for the

purpose of section 144C. The relevant provisionseation 144C(1)
and sub section 15 reads as under:-

144C. (1) The Assessing Officer shall, notwithsiasénything to the
contrary contained in this Act, in the first instan forward a draft of
the proposed order of assessment (hereafter insttion referred to
as the draft order) to the eligible assessee iptaposes to make, on
or after the 1st day of October, 2009, any variatiavhich is
prejudicial to the interest of such assessee.

(15) For the purposes of this section,—

(@) "Dispute Resolution Panel" means...

(b)  "eligible assessee" means,—

(1) any person in whose case the variation reférte in sub-
section (1) arises as a consequence of the ordethef Transfer
Pricing Officer passed under sub-section

(3) of section 92CA; and

(i) any non-resident not being a company, or argreign
company.”

31. The aforesaid section envisages that, AO infitlsé instance
has to forward a draft of the proposed order ofsessment to the
"eligible assessee", if he proposes to make anyatan which is
prejudicial to the interest of such assessee. Ta#t dssessment order
is to be forwarded to an "eligible assessee", wmekans that, for this
section to apply a person has to be an "el@idsessee" Here, the
draft assessment order is to be forwarded only to "aeligible
assessee" and not to every assessee under the Act.

32. Thus, under the aforesaid provision, the exgoss "eligible
assessee" is followed by an expression "means"tlaeck are two
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categories referred therein (i) any person in whoaee the variation
arises as a consequence of TRQorder and (ii) any NR or Foreign
company. The use of the word "means" indictitasthe definition
"eligible assessee" for the purposes of SectiorC{#4)(b) is a hard
and fast definition and can only be applicabfetihe above two
categories. Ostensibly, the expression ‘eligibleseasee' has
arestrictive meaning as it covers only the two $ypd persons
mentioned above.

33.  Further, considering the express language eygalon defining
the term ,eligible assesséeunder section 144C(15)(b) and section
144C(1) in forwarding a draft assessment ordersuch an ,eligible
assesseeonly, is plain, clean and unambiguous; the saatuge must
be interpreted strictly without there being anyeobf ,equity or
intendment in such interpretation.

34. In the present case, the assessee is an niraimpany and,
thus, a resident in India under section 6 of thet. Thus, the second
condition under section 144C (15)(b)(ii) of the At qualifying as an
.eligible assesseé is not applicable. As regards the first corudit
under section 144C(15)(b)(i) of the Act, the sampplies where
there is a transfer pricing variation arising @ consequence of the
order of the Ld. TPO under section 92CA(3) had Act. In the
instant case, it will be apparent that there i3 rtransfer pricing
variation arising as a consequence of the ordethef Ld. TPO once
the said transfer pricing order is held to be titne@+ed, non-est and
void-ab-inito from the very date of its existeme® inception. The
entire premise to adopt the special procedurdenrsection 144C of
the Act and treat the appellant an ,eligible asses'srests on the fact
that the order passed under section 92CA(3) ofAittehas resulted in
transfer pricing variations prejudicial to the inst of the appellant.
However, once the transfer pricing order undsection 92CA(3) of
the Act, per-se, becomes a nullity, theremains no transfer
pricing variation arising/ resulting or remiming as a
consequence thereto. The effect of passing a mall\eid transfer
pricing order here is that it has to be considessdnon- est, meaning
thereby, that it entails all the consequences ¢fhawing been passed
at all and is ignored for all practical purposeshds, in absence of
any transfer pricing order being passed at all aady variations
arising there from, the entailing consequence instant case is that
the appellant cannot be said to be an ,eligiblssasseé under
section 144C(15)(b)(ii) of the Act.
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35. Accordingly, once the assessee becomes an igjiolel
assessee the very foundation for proceeding to pass thaftdr
assessment order does not survive, meaning thetkby,.the draft
assessment order passed in the instant case bedegely invalid
and hence, all consequential proceedings on thasbaf the said
order fail. In the instant case, a reference waslenhy the Ld. AO to
the Ld. TPO as per the provisions of section 9A¢Af the Act and
accordingly the timelines prescribed u/s 153 of thet remain
extended by a year in view of the 3rd proviso ofise 153 of the Act.
Accordingly, the time limit to complete assessnmnteedings u/s
143(3) of the Act in the instant case expired orMaitch 2016. As on
the date of passing draft assessment order u/s (1348 the Act i.e.
on 29 March 2016, the Ld. AO had already receivexidrder passed
by the Ld. TPO dated 31 January 2016, which asudised above, is
time barred, illegal and void ab initio, therebyaking the Appellant
not an eligible assessee u/s 144C(15) of the Actidw of the same,
the Ld. AO was ostensibly required to pass thd famsessment order
u/s 143(3) of the Act on that day. Having said thidwe draft
assessment order passed by the Ld. AO under thvsfmos of law is
also illegal and void ab initio which deserveslte quashed.

36. Itis a well-settled proposition now that a firarder passed in

case of an ,neligible assesséevitiates the entire exercise of
assessment and all subsequent proceedings aree ltabbe quashed
has been held in the following cases:

(). Honda Cars India Ltd. v. Dy. CIT [2016] 67 taann.com
29/240 Taxman 707/382 ITR 88 (Delhi);

(i) Pankaj Extrusion Ltd. v. Asstt. CIT [2011] 10
taxmann.com17/198 Taxman 6 (Guj.)

(i) FedEx Express Transportation and Supply Chéervices
(India) (P.) Ltd. v. DCIT [2019] 108 taxmann.com254Mumbai -
Trib.)

In case of FedEx Express, the relevant portion vdfich has been
reproduced in the foregoing paras, wherein the dmi&él has
expressed the provision and finally deleted thepomate grounds
also. We accordingly follow the same reasoning Iretais case also.

37. Similarly, in a reverse case scenario, i.e.,ekgha draft
assessment order was required to be passed onligible assessee’
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as per section 144C(1) of the Act but the sanas mot so passed, in
the following decisions as well, the entire assesgnproceedings
have been held to be invalid and liable to basied:

(1) Vijay Television (P.) Ltd. v. DRP [2014] 46
taxmann.com 100/225 Taxman 35/369 ITR 113 (Madras)
affirmed by the Division Bench of the Hinhe Madras HC in
[2018] 95 taxmann.com 101 (Madras);

(i)  International Air Transport Association v. DyCIT
[2016] 68 taxmann.com 246 (Bombay);

(i)  Zuari Cements Ltd. v. ACIT [Writ Petition N&8557 of
2012, dated 21-2- 2013] (Andhra Pradesh)- RevésuSLP
dismissed by the Hoble Apex Court in CC No. 16694/2013 on
27th September 2013

38. What culminates from the aforesaid two setspafallel
decisions is that the provisions of section 144@hefAct are specific
and provides for a special code which must betbirfollowed since it
impacts the rights of an assessee substantivady, the ability to
accept or object a draft order proposition, filejettions before the
Dispute Resolution Panel and ensure a speedy displsreof. Any
lapse in treating an assessee as ,eligible assésseleere it is
otherwise not one and vice-versa results in figtasince it becomes
a jurisdictional defect and goes on to the rootsl@tiding the validity
of the entire assessment proceedings against thenue. In this
context, on the issue of passing a correct assedgsorder in first
instance (either a draft or a final one), the fings of the Hon’ble
Madras High Court in case of ACIT v. Vijay Te&on (P.) Ltd
[2018] 95 taxmann.com 101 (Madras) are ex&bneritical which
reads as follows:

“47. The necessity for the Parliament to incorperabection
144-C is not only to safeguard the Revenue, buso alkhe
assessee and any mistake committed by any orleerof the
said party is supposed to face the consequencesamtbt put
the hands of the clock back and start afresh.”

39. Further, in case of Zuari Cements Ltd. v. AQMrit Petition
No. 5557 of 2012, dated 21-2-2013] (Andhra Prade#iilg Division
Bench (DB) of the Andhra Pradesh High Court catéggily held that
the failure to pass a draft assessment order uisdtion 144C (1) of
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the Act would result in rendering the final assaent order "without
jurisdiction, null and void and unenforceable." that case, the
consequent demand notice was also set aside. dé@tision of the
Andhra Pradesh High Court was affirmed by the So@@eCourt by
the dismissal of the Revenue's SLP (C) [CC N094/2813] on 27th
September, 2013.

40. The various judgments which have been citedréais that
144C(1) will not apply and there is no variation the return of
income which cannot be disputed. Thus in our viglvAO to acquire
a legal and valid jurisdiction for the purpose ahnWarding a draft
assessment order at the first instance under seddi@d C(1) of the Act,
it is necessary that the assessee must be @ibleliassessee’ within
the restrictive and strict four corners of how th&id expression has
been defined under section 144C(15)(b) of the Mete, once it is
held that there is no legal or valid transfer pngiorder under section
92CA(3) of the Act, there remains no variation &ags as a
consequence thereto and the case of the assessag, dn Indian
company, falls outside the definition of eligibleassessee as
defined under section 144C(15)(b) of the Act. TthesLd. AO cannot
be said to acquire a ,legal or a validjurisdiction under section
144C(1) r.w.s. 144C(15)(b) of the Act to pass awtrd a draft
assessment order to the appellant who is othenaise,ineligible
assesseé The action of the Ld. AO in passing the impugdeadt
assessment order in instant case results in nomptiance of section
144C of the Act which vitiates the entire assesseaTcise.

41. The issue being fairly settled and the intentegislature in
strictly interpreting the provision of section 144§ the Act being
repeatedly held so, the act of the Ld. AO in prdaegto pass a draft
assessment order on the basis of an order by theTBP® which is
barred by limitation and thus bad in law/ non-estsults in an
incurable illegality which is liable to be held awill and void, and
thus, consequentially holding the final assessmet¢r to be bad in
law as well.

42. Thus, despite the fact that the reference nadee Ld. TPO is
valid, in absence of a legally valid transfer pngiorder and a valid
draft assessment order, the Ld. AO cannot assumsdiction to
proceed with the assessment under Section 144Re0Adt and pass
the consequential final assessment order. Thasides of the
Hon"ble jurisdictional High Court in case of Internatial Air
Transport Association (supra) and Dimension Dat@aAZacific PTE
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Ltd. (supra) forties appellafris contentions and the irresistible
conclusion that the draft assessment order imbibgsrisdictional
power in terms of Sec. 144C(1) of the Act and eFaenvisages
special rights upon the ,eligible asses$e#f such an order is passed
on an assessee who is not an 'eligible asseasatgfined in section
144C(15)(b)(i) of the Act, then it would render #&ire proceedings
pursuant to such order null and void.

43.  We find that section 153(1) of the Act, asabd applicable for
the AY 2012-13, provided a time limit of 3 yedrsm the end of AY
2012-13 for completion of assessment under setd&(3) of the Act,
i.e., on or before 31 March 2016.

44. In such a case if the Ld. AO invokes the pranssof section
144C of the Act and passes the final assessmerdr afier 31
January 2016 i.e. beyond the period of limitatienséated above, such
final assessment order u/s 143(3) r.w.s 144C ofAttieis liable to be
guashed as being barred by limitation.

45. In a recent decision of the Hon'ble Madras H@burt in case
of Virtusa Consulting Services Put. Ltd [TS-474-HED22(MAD)]
dated 9 June 2022, it has been held in contexeabg of limitation
under section 153 of the Act as under:
"17. Further, it is to be noted that the differdimelines to be
adhered by the TPO, Assessing Officer to pass & drder,
assessee to file their objections, DRP to issuections and the
assessing officer to pass final order, would conueemly on a
reference to the TPO and not otherwise. At thicture, it is
not to be forgotten that the period of 33 monthfipass the
final order of assessment after the directions ftbe DRP. In
this case, we find from the undisputed dated events that
not only was the reference to the TPO made afeeiptriod of
expiry of the period of limitation to pass assessnoeders, but
also that the assessing officer has failed to péissl
assessment orders in time. The time to pass thgnali
assessment would end on 31.12.2008 being 21 mivathghe
end of the assessment year 2006-07 i.e., 31.08.20&n the
last date for the assessing officer to pass thal fassessment
order would end on 31.12.2009, even consideringettiension
by twelve months. In the present case, the ordah@fDRP
itself is only 24.09.2010 much beyond the permesgibriod."
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46. Thus taking into the provisions of law and flaelgment
referred to above, we hold that the final assessnmander passed on
31 January 2017 is beyond the prescribed periotinmtation under
section 153 of the Act expiring on 31 March 201fyst barred by
limitation and is hereby quashed.

24. We also find that this Tribunal in assesse&s gase for a.Y.2009-10
in ITA No0.1576/Mum/2015 and ITA No.2340/Mum/2018 h&o quashed
the assessment after observing and holding as under

23. A perusal of the above additional grounds gies reveal that
the assessee has challenged validity of the sassnt order passed
u/s 143(3) r.w.s. 144(13) of the Act and thediliof the order
passed by TPO u/s.92CA(3) of the Act. The issugedaby the
assessee in the aforesaid additional grounds goeshé root of
validity of assessment. It is no more resintegia the assessee can
raise legal ground at any stage, even during #mppellate
proceedings, if the facts are already on record.fidsh documentary
evidence is required to be adduced for adjudicatifigrementioned
additional grounds. Hence, the additional ground.4b & 41 are
admitted for adjudication on merits.

24. The assessee has furnished a table givingvast dates for
calculating limitation for passing order u/s. 92@GA(of the Act. The
same is reproduced herein below:

Particulars

Ground No.41 Validity of Order passed under sec8a@A(3) of
the Act Calculation of due date for passing trangiécing

order under section 92CA(3)

Asst. Order due date as per sec31 March 2013

153 of the Act for AY 2009-10

Transfer Pricing Order due datelNumber of Days 30
March 201:
(At least sixty days before |Number of Days [28
period of limitation referred to |Fepruary 201
section 153 of the Act)

Number of days 2
January 201

Total Number of 160
days
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Deadline for passing TP Order {29 January 2013
AY 2009 1

Date of TP order passed for A30 January 2013
2009-10
Delay 1 Day Delay in passing TR
Order

25. The assessee has determined the period ofatiomt for
passing the order by TPO in accordance with metbldidated by
the Hon'ble Madras High Court in the case of Pfiekalthcare India
(P) Ltd. vs. JCIT (supra). Since, the issue raisethe present appeal
is similar to the one adjudicated by us in theeca$ M/s. Mondelez
India Foods Private Limited in ITA No.1492/Mum/2025Y.2010-11,
the findings given therein would mutatis mutangiplg to the present
appeal by the assessee. Consequently, ground NModl@1 raised in
the appeal are allowed for parity of reasons.

26.  The grounds/other additional grounds raisedhi@ appeal have
become academic, hence, they are left upon fordadjtion if the
need arises.

27. Inthe result, appeal by assessee is allowed.

28. The appeal by the Revenue has become infricasothe order
passed under section 92CA(3)of the Act is held ipathw. Once
bedrock for passing the assessment order is eratthed entire
proceedings, arising therefrom are vitiated.

Consequently, appeal of the Revenue is dismissed.

29. In the result, appeal of the assessee is atloaed that of
Revenue is dismissed.

25.  Accordingly, following the aforesaid decisioms&e quashed the final
assessment order being barred by period of linotati/s.92CA (3). Once we
have gquashed the assessment order then, all thendsoraised by the
Revenue as well as the assessee become infru¢tuous.

22. The assessee before us relied upon anotherejudgt passed
by Mumbai benches in the case of Atos India Privhimited on

the same issue which was decided in favour of tlsseasee.
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However since the ratio of the said judgement hbhgaaly been
relied upon by the Mumbai benches in the case o$ Mhell India
markets Private Limited (supra), observation whefehas already

been narrated hereinabove, the same is not redgdrat

23. The judgment relied upon by the Learned AR he ttase of
Siemens Ltd vs. DCIT, NFAC, Delhi, reported in (Z)2154
taxman.com 195 passed by the ITAT Mumbai Benches fluather
been carefully considered by us, wherein TPO’s orgassed
under Section 92CA(3) dated 01.11.2019 was foundo¢obad in
law, void ab initio since the same was passed beyond time limit
prescribed under Section 92CA(3) of the Act. Furthbat, the
final assessment order passed on 06.04.2021 asnldetime limit
for completing the assessment for the year undersmberation in
terms of the provision of Section 153 of the Achetsame was
also found to be barred by limitation and thus duss While
deciding the same, the Learned Bench was pleasedbs®rve as
follows:

“7. The brief facts of the case pertaining to tiesue are: The assessee
company is an infrastructure and engineering conypaelonging to Siemens
group based in Germany. For the year under consitien, the assessee filed
its original return of income on 30/11/2015, deatay a total income of Rs.
1425.44 crore. The return of income was revisedBd®3/2017, amending
the total income to Rs. 1392.55 crore. The retiled foy the assessee was
selected for scrutiny through CASS, accordinglatusory notices under
section 143(2) as well as section 142(1) of theware issued and served on
the assessee. The Assessing Officer (“AO”) madereate under section
92CA(1) of the Act to the Transfer Pricing OfficéfTPO”) for the
determination of ALP of the international transacts reported by the
assessee in Form 3CEB. The TPO vide order datedl(®019, passed under
section 92CA(3) of the Act proposed a total tranpfecing adjustment of Rs.
153.24 crore. In conformity, the AO passed thetdaasessment order under
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section 143(3) read with section 144C(1) of the éwxt30/12/2019, wherein
the total income of the assessee was proposed &sdessed at Rs 1561.69
crore, after including the transfer pricing adjusgnt proposed by the TPO
vide order passed under section 92CA(3) of the Abe assessee filed
detailed objections before the learned DRP agadinstadjustments proposed
by the TPO/AO. The learned DRP issued the direstiander section
144C(5) of the Act on 03/12/2020. In conformitye tAO passed the
impugned final assessment order dated 06/04/208@lerusection 143(3)
read with sections 143(3A) and 143(3B) of the Asing aggrieved, the
assessee is in appeal before us.

8. During the hearing, the learned AR submittedt tthe issue raised
vide additional ground is squarely covered in favofl the assessee by the
decision of the Hon’ble Madras High Court in Pfizelealthcare India
Private Limited v/s JCIT, [2021] 433 ITR 28 (MadJhe learned AR
submitted that in the present case, the due datpdssing the order under
section 92CA(3) of the Act expired on 31/10/2018ydver, the TPO passed
the order on 01/11/2019. Therefore, the same isotythe time limit
prescribed under the Act. The learned AR furthésnsitted that since the
TPO'’s order is barred by limitation and thus is &ab initio, therefore the
assessee is not an “eligible assessee” for the pseof the Act. Accordingly,
the impugned final assessment order is also bejlmmdme period provided
under the Act and thus is bad in law and liabldéoquashed.

9. On the other hand, the learned Departmental Bsgmtative
submitted that the orders passed by the lower ailth® are within the time
limit prescribed under the Act and therefore arédhg passed.

10. We have considered the submissions of bo#s @add perused the
material available on record. The assessment yeadeu consideration
before us is the assessment year 2015-16. As peprtivisions of section
153(1) of the Act, the time limit for completiontloé assessment is 21 months
from the end of the assessment year. Therefortheimpresent case, the due
date for completion of the assessment was 31/12/28dction 153(4) of the
Act further provides that in case of a referencetite TPO under section
92CA(1) of the Act, the period available for contiple of the assessment
shall be extended by 12 months. In the present dasanot be disputed that
the reference under section 92CA(1) of the Act masle by the AO on
19/09/2017, for the determination of ALP of all theernational transactions
reported by the assessee. Thus, the aforesaidpenied for completion of
the assessment was extended to 31/12/2018. Weerfuitid that in the
present case, the assessee had entered into améa\Rricing Agreement
(“APA”™) with CBDT on 08/06/2017, in respect of tealthcare sector for a
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period of 4 years commencing from the previous 2€43-14 to the previous
year 2016- 17. Thus, the year under consideraiien2015-16 forms part of
the period for which the aforesaid APA was sign&g. further find that as
per section 92CD(5)(b) of the Act in the case oAAfRe period of limitation
as provided under section 153 of the Act for cotmpieof the assessment is
further extended by a period of 12 months. Acca@iglinn view of the above,
the period of limitation for completion of the assment, in the present case,
was extended to 31/12/2019. Further, the provisioinsection 92CA(3A) of
the Act reads as under:-
“(3A) Where a reference was made under sub-sedtiprbefore the
1st day of June, 2007 but the order under sub-@e¢8) has not been
made by the Transfer Pricing Officer before thedsdiate, or a
reference under sub-section (1) is made on or #ffierlst day of June,
2007, an order under sub-section (3) may be madmwattime before
sixty days prior to the date on which the periodimitation referred
to in section 153, or as the case may be, in secBB8B for making
the order of assessment or reassessment or recatigutor fresh
assessment, as the case may be, expires:”

11. We find that while interpreting the provisiomissection 92CA(3A) of
the Act, the Hon’ble Madras High Court in Pfizer albcare India Private
Ltd (supra), observed as under:-

“30. Now, coming to the question of how the 60 gayiod is to be
computed, the critical question would be whetherghriod of 60 days
would be computed including the 31st of Decembeexmiuding it.
Section 153 states that no order of assessment Ishahade at any
time after the expiry of 21 months from the enthefassessment year
in which the income was first assessable. The sdiom of the
revenue is to the effect that limitation expiretyamm 12 a m of 1-1-
2020. However, this would mean that an order okassient can be
passed at 12 a m on 1-1-2020, whereas, in my \saeh an order
would be held to be barred by limitation as prodegd for
assessment should be completed before 11.59.59-02-2019. The
period of 21 months therefore, expires on 31-1292iht must stand
excluded since section 92CA(3A) states 'before &3 grior to the
date on which the period of limitation referredgection 153 expires'.
Excluding 31-12-2019, the period of 60 days wouwdire on 1-11-
2019 and the transfer pricing orders thus oughh&wve been passed
on 31-10-2019 or any date prior thereto. Incidelytathe Board, in
the Central Action Plan also indicates the datewdych the Transfer
Pricing orders are to be passed as 31-10-2019. ifmpugned orders
are thus, held to be barred by limitation.”
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12.  Therefore, in Pfizer Healthcare India Privail (supra), the Hon’ble
Madras High Court held that the TPO should pass dhger on or before
31st October in case the limitation period for céetipg the assessment is
expiring on 31st December of the year. We furthwed that the Hon’ble
Madras High Court in DCIT v/s Saint Gobain IndiaRtd, [2022] 444 ITR
636 (Mad.) affirmed the decision rendered in Pfidealthcare India Private
Ltd (supra). Since, in the present case, the due dar completing the
assessment proceedings was 31/12/2019, thereforgew of the aforesaid
decisions, the due date for passing the order usdetion 92CA(3) of the Act
was 31/10/2019. However, as noted above, the TPSepathe order under
section 92CA(3) of the Act on 01/11/2019. Thuspeesully following the
aforesaid judicial pronouncements, we are of thewvithat the TPO has
passed the order beyond the time limit prescribedeu section 92CA(3A) of
the Act, and accordingly, the same is barred byitéition and is quashed
being void ab initio.

13.  We find that the coordinate bench of the Trddun Mondelez India
Foods (P.) Ltd. v. Addl. CIT [IT Appeal No. 1492ui.) of 2015, dated
14/11/2023, held that once the order of the TP(agond the period of
limitation and thus is not a valid order, therens “eligible assessee” in
terms of the definition provided in sub-section)(ttbsection 144C of the Act.
Further, it was held that if there is no eligiblesessee, no reference to DRP
could have been made. Therefore, in view of thev@bo the present case,
the assessee does not qualify to be an “eligibleessee” as per section
144C(15)(b) of the Act. Thus, the AO erred in assgrthe jurisdiction under
section 144C(1) of the Act for passing the drafsessment order on
30/12/2019. Accordingly, the time limit for compigtthe assessment in the
present case, as per section 153 of the Act, expwe 31/12/2019, after
including the extended time period provided undsatisn 153(4) as well as
section 92CD(5)(b) of the Act as noted above. Hewean the present case,
the impugned final assessment order was passetlebp® on 06/04/2021,
and therefore the same is also barred by limitatod is void ab initio.

14.  Accordingly, the impugned final assessmenterorgpassed on
06/04/2021, is quashed and the additional grouradsed by the assessee are
allowed. As we have quashed the impugned ordethfershort reason, we
see no need to deal with other issues raised byassessee in the present
appeal. Those aspects of the matter, as of nowreardered academic and
infructuous.”
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24. Apart from that the appellant relied upon thedgement
passed by the Mumbai benches in assessee’s own taseydus
Wellness Products Ltd versus DCIT, Mumbai in ITA No
1488/Mum/2021 for Assessment Year 2016-17 a copgnebf has

also been submitted before us by the Learned AR.

25 It appears that while dealing with the issue fhdgement
passed by the Hon’ble Madras High Court in the cas$ePfizer
healthcare India Private Limited. (supra) was delynsidered by
the Mumbai Benches. The relevant observation wherso as
follows:

......... In the present case, undisputedly the order wmmed by the
Transfer pricing Officer on 01/11/2019, hence, ttege of the order is the
date on which the competent authority signed thdeioand not the date
mentioned in the cause title of the order. Themfdo ascertain as to
whether the order has been passed within the peobdimitation as

mandated by the Act, the same has to be examintbdeference to date of
order i.e. 01/11/20109.

5. The time limit for completion of the assessment besn specified in
section 153 of the Act. As per the provisionsubtsection (1) to section
153 of the Act, no assessment order shall be mede43(3) or 144 of the
Act at any time after the expiry of 21 months frtim end of the
assessment order in which the income was firstsaadde. Sub-section (4)
to section 153 of the Act extends the period oitdion for passing the
assessment order by 12 months, where referen@2G/&(1) of the Act is
made to the TPO.

Section 92CA(3A) of the Act specifies time limitgdassing an order
by the TPO, where a reference is made u/s.92CA(ffjeoAct. Sub-section
(3A) to section 92CA mandates that order undersadiion (3) may be made
at any time before 60 days prior to the date oncWhihe period of limitation
referred to in section 153 for making the ordeas$essment or reassessment
as the case may be, expires. The Hon'ble Madrak Bigurt in the case of
Pfizer Healthcare India (P) Ltd. (supra) has expkd the manner of
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computation of limitation for passing of the ordets. 92CA(3) of the Act.
The relevant extract of the observations by the’blerHigh Court reads as
under:

“30. Now, coming to the question of how the 60 dagriod is to be
computed, the critical question would be whetheretperiod of 60
days would be computed including the 31st of Decemior
excluding it. Section 153 states that no order afsassment shall be
made at any time after the expiry of 21 months frahe end of the
assessment year in which the income was first asabke. The
submission of the revenue is to the effect thatilimion expires only
on 12 a m of 1-1-2020. However, this would meanttha order of
assessment can be passed at 12 a m on 1-1-2020ieagiein my
view, such an order would be held to be barred byitation as
proceedings for assessment should be completedreef.59.59 of
31-12-2019. The period of 21 months therefore, egpion 31-12-
2019 that must stand excluded since section 92CA(8tates 'before
60 days prior to the date on which the period ahitation referred to
section 153 expires'. Excluding 31-122019, the periof 60 days
would expire on 1-11-2019 and the transfer pricingrders thus
ought to have been passed on 31-10-2019 or any gatw thereto.
Incidentally, the Board, in the Central Action Plaalso indicates the
date by which the Transfer Pricing orders are to passed as 31-10-
2019. The impugned orders are thus, held to be kdrrby
limitation.”

6. When provisions of section 92CA(3A) of the Acexplained by the
Hon’ble Madras High Court are applied to the faaif instant case, the
following result emerges:

The due date for completion of assessment u/s)15#(lthe Act was
31/12/2019. The period of 60 days as referrechtedction 92CA(3A) of the
Act (excluding 31/12/2019 being the last date)fa purpose of limitation as
referred to in section 153 of the Act would benfr01/11/2019 to30/12/2019.
Since the order u/s.92CA(3) has been passed orl/2D19, the complete
period of 60 days as mandated under sub-sectioh ¢Bsection 92CA of the
Act are not available with the Assessing Officar rfaaking the assessment
order. Hence, the order u/s. 92CA(3) of the Atine barred by 1 (one) day.

7. In Transporter Industry International Gmbh(supréhe Co-ordinate
Bench under similar set of facts after consideting decision in the case of
Pfizer Healthcare India (P) Ltd.(supra) and the @@ of Division Bench in
the case of DCIT(TP) vs. Saint Gobain India Pvil.L444 ITR 636 (Mad)
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held that the order passed by the TPO on 01/11/28b@yond the limitation
period prescribed under the Act, hence, bad in law.

8. Thus, in light of the provisions of section 9282 r.w.s. 153 of the
Act as explained by the Hon’ble Madras High Couridaconsistently
followed by various Benches of the Tribunal, we ehan hesitation in
holding that the order passed by the TPO in thesgné case is barred by
limitation.

9. Since, there is no valid order u/s. 92CA(3) led Act, the extended
period of limitation for passing of the assessmerter as provided u/s.
153(4) of the Act would not be available to the e&smg Officer.
Consequently, the final assessment order dated6BmRl1 is also time
barred. In the result, the assessee succeeds @retial issue raised in
ground No.1 of the appeal.

10. As we have decided the jurisdictional issuéirour of the assessee,
the other grounds raised by the assessee challgragiditions on merit have
become academic, hence, not deliberated upon.”

26. After careful reading of the above judgementappears that
the issue in regard to the maintainability of theaiisfer Pricing
Officer’s order dated 01.11.2019 has been decidetavour of the
assessee holding the same barred by limitationesthe said order
was passed beyond the time-limit prescribed undexcti®n
92CA(3A) of the Act read with Section 153 of the tAcThe
impugned order therein was found to have been pmhsselating
the mandates prescribed under 92CA(3A) of the Alteraexpiry
of 60 days to the date on which the period of liaion is referred
in Section 153 of the Act for making the order acfsassment and,
thus, held invalid. In that view of the matter tAssessing Officer
was also not made available with the extended mgedblimitation
for passing of the assessment order in terms ofvigions of

Section 153(4) of the Act. The final assessmenteompassed in the
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said matter dated 30.06.2021 was, therefore, atamd to be time

barred and thus quashed.

27. We do not hesitate to observe that the isswudtdeith by the
Mumbai bench in the case of Zydus Wellness Produdi$. vs.
DCIT, Mumbai in ITA N0.1488/Mum/2021 for AssessmeNear
2016-17 is identical to that of the issue involvedthe case in
hand before us.

28. Series of judgments as relied upon and disai$®reinabove
also justify the claim of the assessee to this effidat in the event
the TPO’s order is passed beyond the time-limitsgrébed under
Section 92CA(3A) of the Act the same is liable te luashed
being barred by limitation. In the instant casehiand before us it
is an established fact that the TPO has passedotder on 2

November 2019 instead of 31 October 2019, admittdatirred by
limitation by one day by virtue of the legal prows as discussed
hereinabove. The same is, therefore, treated tonkalid, non-est
in the eye of law and thus quashed. In that viewtlof matter, the
Assessing Officer could not have been provided whbh extended
period of limitation for passing the assessment esrchs per
Section 153(4) of the Act. The assessment orders@@éson

30.04.2021 is also, thus, beyond time Ilimit prebed for

completing the assessment for the year under camaidon in term
of the provision of Section 154 of the Act. Havimggard to this
particular aspect of the matter, the final assesgm@der dated
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30.04.2021 is, therefore, also found to be barrgdimitation and

thus quashed.

29. In the result, appeal preferred by the assessadlowed.

This Order pronounced on 3t /05/2024

Sd/- Sd/-
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